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fho issuo naised. herein ls whether or not the
distx'ibution by the taxpayor" of caplta-l stock on excbangg of stock
r:nden a pJ-an oi :reeapitalization of the taxpayorr resuJ.ting ln eitb.en
instance, ln a transfon of e&ountg fnom earned su:t'plus to capital.1
constitutes a &ividend for fnanchise tax purposes r:ndern Seetion
186 of the Tax Lal,r. (Roclrester Gas and. Electric ConporatLon), or
Sectj-on lBJ thereof, (F. J. Gapvey Ca:ltlng and Stonage, fnc. and'
Boss-L inco L ines,  Inc. )

Duning the periods unden neviewr Roch.ester GaE ancl
Electrie Corporation and P. J. Garvey Car.ting and Stonagol Ine.
decLared and issued stoek divid.ond,s of sha-res of cornnon stock and
tnansfer.irod. sumg of monoy fnom sr.l:rplus to capital ln connection witb
sucb issues. However, wi.th rospect to Boss-Linco l, ines, Inc.r
th.e transfer of oar.ned, surplus to capital r"esuLted firom an exchange
of stock undon a plan of necapitalLzation of a totaL vaLue of
$Zarboo into othei' stock of a totaJ- value of $31?r50or the d.lfferonce
being tnansferr"ed. fronr eannod, sunplus to capital.

I am of the opinion tbat dlshribution of stock
dividends on the basis of a transfen of ea.rnned surplus to capital
ar.e dividends fon franchise tax pur.poses und.er. Soctions L8zr 183
and 186 of the Tax Las, in accordance with the opinions expnossed
by mo in lotter.s to tfr6 taxpayents atto:rneys dated Maxc}:. 22, L?63-t
aiA f'eO::uarf 9r L965, copies 6f *nca Letters a:pe h.e:reto attacb.edr
I an frr:rthei. oi the 6pinion that the transfen from ea:cned surplus .
to capital with r.espect to the plan of r"ocapitalization in tbs matter
of Boss-Llnco Lines, fnc. nlso constitutes a dividend for fra:rchiso
tax punposes. Accordinglyr I am in agr"eoment with the p:roposed
deterurinations sustainlng tho imposition of additlonal franchise
taxes o

Kindly netun:r the files after d.isposition.
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